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RESTRAINING ORDERS AMENDMENT BILL 2011 

Introduction and First Reading 
Bill introduced, on motion by Mr C.C. Porter (Attorney General), and read a first time. 

Explanatory memorandum presented by the Attorney General. 

Second Reading 
MR C.C. PORTER (Bateman — Attorney General) [12.18 pm]: I move — 

That the bill be now read a second time. 

We should be clear from the outset that domestic violence is a very serious issue, with ramifications that can 
affect the whole community. A national report prepared by Dr Rochelle Braaf of the University of New South 
Wales in March 2011 concludes that domestic abuse across the nation costs the Australian economy more than 
$13 billion annually. In 2005, the Australian Bureau of Statistics publication “Personal Safety Survey, Australia” 
found that in the preceding year some 443 000 women across Australia had experienced some form of violence. 
Further, the report indicated that in 2005 some 1 135 000 women had, since the age of 15, experienced some 
form of violence from a current or previous partner. 

In Western Australia, in the 12-month period from 2008 to 2009, some 30 000 incidents of family and domestic 
violence were responded to by the WA Police. Over 12 000 of these incidents resulted in the police laying a 
criminal charge. According to the “WA Strategic Plan for Family and Domestic Violence 2009–2013”, between 
May 2008 and April 2009, 17 people died as a direct result of family and domestic violence.  

Since the introduction of violence restraining orders in 1998, the number of applications for such orders has 
grown from about 8 000 a year to over 13 000 in 2010. Since 2005, when police orders were introduced, the 
number of 24-hour orders issued by the police has increased from under 300 to nearly 9 000. Although the state 
has a number of initiatives aimed at curbing family violence through various Department for Child Protection 
programs and the Family Violence Courts now operating throughout the metropolitan area, the restraining order 
has been, and remains, a major tool in preventing violence and protecting victims.  

Interestingly, restraining orders as a legislative response to violence have a relatively recent history. It was less 
than 30 years ago, in 1982, that amendments were made to the Justices Act 1902 to replace recognisances to 
keep the peace, which had been part of the Justices Act since 1902, with the ability for the court to impose an 
order to keep the peace. The 1982 amendments gave police the power to take action against people who 
breached these orders, and provided specific penalties for these breaches.  

In the period from 1982 to 1997, various amendments were made to these orders, including significant increases 
in the penalty for breach. Following a comprehensive review, which included structured interviews with a 
number of victims of domestic violence, the Liberal government introduced the Restraining Orders Act in 1997. 
This act separately codified restraining orders for the first time, setting out appropriate processes for their 
application, hearing, cancellation and variation; introduced two types of order: violence restraining orders, or 
VROs, and misconduct restraining orders, or MROs; and provided for applications to be made by a police officer 
over the telephone.  

Since 1997, a number of reviews of the adequacy of the legislation as a tool for improved intervention in family 
and domestic violence have taken place. In 2004, the amendments explicitly recognised and defined family and 
domestic violence and included the concept of aggravation when violent behaviour occurred in a domestic or 
spousal situation. To provide greater and more immediate protection from violence, part 2 division 3A was 
introduced into the Restraining Orders Act. This gave police the ability to grant 24-hour restraining orders on the 
spot without the consent of the person to be protected, and up to 72 hours with consent. These significant 
changes were subject to a statutory review, which was tabled in Parliament in 2008. The amendments I introduce 
today are, in part, a follow-on from this review.  

The law around restraining orders is particularly challenging. It needs to balance the rights to due process 
afforded to both applicant and respondent with the need, in many cases, to provide immediate protection to the 
applicant. Currently, interim restraining orders, which are valid for up to two years if unchallenged, can be 
granted ex parte, and this continues to cause many respondents to assert that this process is fundamentally unfair. 
As a result, changes made to the Restraining Orders Act have generally been incremental, and the ones I 
introduce today are no exception.  

The first significant policy initiative of government is at clause 5, which amends section 13 of the Restraining 

Orders Act. This has provided the first of many challenges for the drafters, as ideally this clause should have 
provided that commission of any unlawful behaviour on the part of the restrained person be a condition of a 
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restraining order. The rationale behind the original proposal was quite clear. Many victims of domestic violence 
are quoted as saying, “All I want is the violence to end, not the relationship.” It is also a well-known fact that 
many applicants are not prepared to lay a complaint out of fear and intimidation. Clearly, such a proposal was 
difficult to sustain in law as, firstly, the criminal law itself is intended to act as a restraint on unlawful behaviour 
and, secondly, the restrained person could have been liable to two criminal actions arising from the same event. 
The end result is the proposed new section 13(6), which contains provision for the court to issue a formal 
warning to a person subject to a restraining order not to commit certain behaviour and activities that are 
unlawful.  

Clause 6 of the bill, which amends section 16 of the act, was inserted at the request of the police. Restraining 
orders have to be served personally on the respondent. If this, for whatever reason, cannot be done currently, the 
order remains servable indefinitely. This amendment simply allows the restraining order to lapse if it cannot be 
served within a reasonable time. Clauses 7, 8 and 9 make a number of procedural changes to recognise the fact 
that some legally defined children live in spousal relationships. 

The most substantial change recommended by the statutory review tabled in Parliament in 2008 was for a police 
order to operate for up to 72 hours without the consent of the applicant. This is implemented through clauses 9 
and 10, which will provide immediate protection for an applicant when the violent incident occurs, for instance 
on a Friday night, and the applicant wishes to apply to the court on Monday morning for a restraining order. As 
noted in the report, such an order will be of benefit in many of our Indigenous communities in which a 
significant proportion of the domestic violence is alcohol fuelled. Many of the persons seeking protection in 
these areas say that all they really want is a temporary cooling-off period for the violent respondent to regain 
sobriety.  

Clause 12 represents another of the challenges facing law-makers in the area of restraining orders—that is, 
finding the right balance between the rights of the parties to fair process and the need to provide immediate 
protection to vulnerable people. This clause provides the ability for a respondent who was unable to attend a 
final order hearing—subsequently the interim order was automatically turned into a final order—to apply to the 
court for a re-hearing. This will ensure that a person who may potentially be subject to onerous restraint 
conditions be given every reasonable opportunity to challenge the order and the facts upon which it was made.  

The government’s firm commitment to get tough on crime, especially repeated crime, is in evidence in proposed 
new section 61A. It is often said that a restraining order is only as good as the system that backs it up. One aspect 
of the response to a breach of a restraining order that needs closer scrutiny is the penalty arrangements for 
persons who repeatedly breach them. To be honest, the government was shocked when information presented to 
me by the Department of the Attorney General showed that over 40 per cent of offenders who had breached their 
restraining orders for the fourth—that is to say, the fourth—time still received only a modest fine of around 
$200.  

As a result, the government, through clause 15, intends to introduce the concept of penalty escalation for 
repeated breach of a restraining order, as is the case in New South Wales, Queensland, the Northern Territory 
and Tasmania. The clause essentially provides that when a person is convicted of a third breach of a restraining 
order, when the two previous convictions were within a specified time, the court should impose a term of 
imprisonment if the offender is an adult, or a term of detention if the offender is a juvenile. By virtue of 
subclause (6), this is not a mandatory requirement but, rather, a presumptive clause of imprisonment, unless the 
court believes the criteria in subclauses (6)(a) and (6)(b) are met. If this is the case, then subclause (7) requires 
the court to provide specific written reasons.  

Clause 15, through the proposed introduction of a new section 61B, deals with the difficult issue of any role the 
protected person may play in a breach of the restraining order by the respondent. The issue of consent as a 
defence to a charge of breach of a restraining order was dealt with in the 2004 amendments. Discussion in the 
2008 statutory review centred on the possibility that the removal of consent as a defence may have led to the 
situation in which any form of assistance provided by the protected person to the respondent that may have 
contributed to the breach has come to be regarded as a mitigating factor in sentencing. Clearly, this is 
undesirable, and clause 15 provides that any such actions cannot be used as circumstances of mitigation, under 
proposed section 61B(2), although such actions in themselves do not constitute a criminal offence under 
proposed section 61B(3).  

A final provision in the bill—clauses 16 and 17—will amend the Criminal Investigation Act 2006 and respond 
to calls made by victims of domestic violence for some time. It qualifies the definition of a serious offence in 
section 128(1) of the Criminal Investigation Act to include a breach of a restraining order as an offence for 
which, when a charge is laid, the police should proceed by arrest rather than by summons.  

In all, these amendments represent an incremental improvement to a vital area of legislation in the public 
interest, but one which poses significant challenge for a legislative response. The amendments are aimed at 
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providing victims with greater protection, making access to the remedy of a restraining order easier, whilst 
ensuring that persons who repeatedly flout the conditions that afford the victim some protection are dealt with in 
a far more robust way. I repeat what I said earlier, and which others have said on many occasions: a restraining 
order is only as effective as the system that backs it up. The amendments I introduce today are designed to 
improve the effectiveness of the state’s legislative response.  

I commend the bill to the house.  

Debate adjourned, on motion by Ms R. Saffioti. 
 


